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1750 K Street NW 
Suite 600 

M a y  I ,  2003 

EX PAKI‘E 

Ms. Marlene H. Dortch, Secretary 
Fedei-al Communications Commission 
Tlic Portals 
445 12”’ Strcct, SW,  Room TW-A325 
Washington, D.C. 20554 

Re: Notice o f  L.x Pwre Prcsentation 
~~ CC Docket No.s 02-33,95-20, 98-10 

Dear Ms. Dortch, 

RECEIVED 

MAY - 1 2003 
FB)ERnL COHMUNIW\TIONS COIvlMlsQoN 

OFFICE OF THf SECRETMY 

On April 30, 2003, Dave Rakcr, Vice President for Law and Public Policy, EartliLink, 
Richard Wliitt. Senior Policy Counsel, MCI, Steven Tcplirz, Vice President and Associate 
Ccnci-al Counsel, AOL Time Warner lnc. (“AOL”), Mark O’Connor and the undersigned, both 
01‘ Lanipcrl &L O’Connor, P.C., nict with the following FCC staff regarding the above-referenced 
procecdings: Carol Mattey (WCB); Michelle Carey (WCB); Cathy Carpino (WCB); Michael 
Cxowilz (WCB); William Kehoe (WCB); Ben Childers (WCB); Danyl Cooper (WCB); Ten-i 
Watoli (WCB); Richard Hovcy (OET). 

In thc rnceliiig, we discussed thc attached “Proposal to Streamline Title I1 Regulation o f  
BOC Advanccd Services lo Promote Diverse Information Services” (“Proposal”) and the 
“Suniniary o f  FCC’s Conipiiter / 1 7 4 u i ~ ~  Reqtiirements” (“Summary”). The parties explained that 
Ihc Proposal to streamlinc and update regulation of BOC broadband telecommunications services 
is groundcd in the FCC’s Title I 1  authority under the Communications Act and reflects the core 
principles of [lie FCC’s Chniputer Iiiquiry precedent. The parties discussed various aspects of 
the Proposal and the Summary and responded to staffquestions, consistent w i t h  the attached 
documents. The parties elnphasized that the Proposal would streamline the complex Cutrippurer 
/f/qiiirJ. precedent and reduce BOC obligations, providing instead a clear, codified rule that will 
:IISO ;aid and improve cnforcemenl. The parties also noted that the Proposal would encourage all 
111Ibl-lnation scwiccs providers to compete free from regulation. 

Pursuant lo Section 1.1206(b) of the Commission’s rules, six copies of this letter, with 
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auachmenk are being providcd 10 you for inclusion in the public record of thc above-captioned 
proccedings. Sho~ i ld  y o ~ i  have any questions, please do not hesitate to contact me. 

.-- 

cc: Chrisloplier Libertelli 
Mallhcw Brill 
Jcssica Rosenworcel 
Lis. z. ’ , 

Daniel Conzalcz 
Williatn Mahcr 
Carol Mattey (WCB) 
Michellc Carey (WCB) 
Calhy Carpino (WCB) 
Michael Carowitz (WCB) 
William Kehoe (WCB) 
Ben Childcrs (WCB) 
Darryl Coopcr (WCR) 
Tcri-i Natoli (WCB) 
Richard Hovey (OET) 

d ‘lln‘l 



SUMMARY OF FCC’S COMPUTER INOUIR  REQUIREMENTS 

42-44 (2001 j 

~ ~~~~ 

i 
1 

The following chart describes current, significant Computer fiiquirv requirements, both proccdural and substantive, desigied to 
promote information services competition as set forth in the FCC’s rules, policy and precedent. Each requirement and a detailed 
description is set forth; citations are abbreviated for ease of reference although requirements have been discussed and enumerate- in 
many different FCC orders and court decisions spanning decades. 

While grounded in Title I1 principles that have successfully fostered information services competition, Cornputer Ir~yzrirv precedent 
has presented a challenge in interpretation and enforcement. The array of orders and decisions, the level of BOC discretion in  
interpreting the requirements, and court remands have contributed to uncertainty and confusion regarding the requirements and have 
sometimes created difficulties for the FCC and Infonnation Scrvicc Providers (“ISPs”) in administration and enforcement. 

9 

’ 

Tenns nus t  be tariffcd and non-discriininatory as between affiliatcd and 

Temis of service are subjcct to prc-effective rcylatory rcvicw, iiicluding pricing, 
other terms of scr\#icc 

~~ 
~~~ .~ ~~~~~~~~ ~~~ ~~~~ ~~~~~~ ~ ~ ~ ~ ~ ~ _ _ _ _ _ _ ~  

I .  COMPUTER IZ Structural Separation Requirements (Applicable to facilities-bascd common carriers also offering 
infomiation services) 

Basic Requirement 
1. Transmission service must be offered 

! separately from infomiation service 

77 l;CC2d384,475(1980j: 1 6 F C C R c d 7 4 1 8 , f 3 9  
(2001) ;  47  CFR $ 64.702 

p. For BOCs, as dominant carricrs, the 

! offered v i a  tarifr 
scparate transmission service must be 

Description 
1 Facilities-based common carricrs must offer to competitivc lSPs underlying 

transmission capacity on the sanie terms and conditions as to affiliated lSPs 
Transport separated from content; no content control 
Requiremcnt is gounded in Tille 11, Section 202; FCC’s resale rcquireinents also 
mandate that wireline coininon carriers provide telccomiiiLinications services to 
competitors (60 FCC 2d 261(1976): 8;  FCC 2d I67 (1980)) 
Common carricrs may provide information services through a separate corporate 
entity 
While BOCs can market teleconinitinicatioiis services wilh enhanced (information) 
services, the ~elecoininnnications semicc component must be offered scparately to 
comnetitive TSPs 

9 . 
. 
9 
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11. COMPUTER IUComparablv Efficient lnterconnection (“CEI”) Equal Access Requirements (Applicable to the BOCs) 

3asic Requirement 
. Interface functionality 

104FCC 2d958, lO?9(1986), 14FCCRcd 
4289,4298 (1999) 

L. Unbundling of basic sewices 

104 TCC 2d 958, 1036, 1040 (19S6), 14 FCC Rcd 
4289,4298 (1999) 

). Resale ofbasic services 

I04 K C  2d 958, 1040 11986), 14 FCC Rcd 4289, 
4298 ( 1999) 

I. Technical characteristics 

104 FCC 2d 958, 1036, I041 (1986). 14 FCC Rcd 
4289.1298 (1999) 

5 .  Installation, maintenance and rcpair 

104 I CC 2d 9 i 8 ,  I O A I  (198b), 1 1  t C C  Rcd 4289. 
4298 (1999) 

Description 
The BOC must make available standardized hardware/softwarc interfaces to 
support transinission, switching and signaling functions identical to those used by 
the BOCs’ ISPs 
Ensures competitive ISPs know what interfaccs are necessary to connect to the 9 

BOC network 
The BOC must offer basic transmission service separately from the information 1 

service under tariff (z.e., same as Computer II rule above) 
Also, basic service features of trammission service used by carrier’s ISP must be 
also be offered separately and pursuant to tariff 
Ensures that an ISP can purchase the underlying telecoiiimunications services 

~~ 

9 - Samc as Computer If rule 
Designed to prevent improper cost-shifting and anticonipelilive pricing in 
unrcgulated markets as well as that BOC and non-BOC lSPs pay thc same amount2 
for thc underlyins BOC telecommunications serviccs 

Technical characteristics (including bandwidth, bit rates, bit error rates, delay 
distortions and reliability issues such as niean time between failures, ctc.) or 
transmission service must be equal for all ISPs 
Ensures that conipetitivc lSPs receivc Leleconiniuiiications services cqual in qualit) 
to those which the BOCs’ customers receive 

Timc periods for installation, maintenance and rcpair carrier’s ISP and other lSPs 
inust be thc same 
Ensures that conipctitive ISPs can oll“eiel. their custoincrs support services equal in 
quality as BOC customers receive 

. 

. 

. 
1 
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:asic Requirement 
. End- user access 

104FCC2d958,  1041(1986), 14FCC Rcd 
4289,4298 (1999) 

. CEl availability 

104 FCC 2d 958, 1041 (1986); 14 FCCRcd 4289, 
4299 (1999) 

. Minimization oftransport costs 

101 FCC Zd95X, 1036 1042 (l986), 14 FCC. Rcd 
42x9,4299 (1999) 

Rccipicnts of CEI; Availability to All 
Interested ISPs 

104 FCC Zd 958, 1042 ( 1  986), 14 FCC Rcd 4289. 
4299 (1999) 

~~ 

escription 
End -users of competing lSPs can use same basic services and features as are 
available to end users of carrier’s ISP, including equal opportunities to access basic 
facilities through derived channels, abbreviated dialing or signaling to access 
enhanced features, etc. 
Ensures that competitive ISPs’ customers will have the same access  as BOC 
customers to special network features offered in conjunction wi th  information 
services 

The BOC CEI offering must be fully operational and available to competing ISPs 
on the day that carrier’s ISP uses it, and carrier must offer CET serviccs prior to 
that date for purposes of ISP testing and resolution of problems, aliowing 
opportunity to develop, test and resolve any technical issues 
Ensures that non-BOC ISP is not put at a competitive disadvantage by a BOC 
initiating service before the BOC makes interconnection available to the 
c,ompetitive ISP 

Carriers must make “good faith” and nondiscriminatory efforts to minimize thc 
ISP’s costs of transport between carrier and ISP offices? incltiding denionstrating 
what steps they will take to reduce transport costs for competitors 
Ensures that BOCs cannot require competitive ISPs to purchase unnecessarily 
expcnsive methods of interconnection with the BOC 

Carriers may not restrict the availability oFCEI services to any class o f  customers 
or competitors 
Ensures that BOCs do nor engage in anticompetitive teaming with oiie competitive 
ISP and against others 

~. 
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111, COMPUTER IIf CEI Procedural Requirements (Applicable to the BOCs) 

Basic Requirement (Description 
I .  Web Posting of CEI plans 1. Provides written explanation of compliance with CEI and the telecommunications 

services used by BOC-affiliated ISPs; provides information to competitive ISPs 
regarding their interconnection rights, options and methods 
Single document aids utility of information and provides benefits over reliance 
solely on tariffs 

= 
14 FCC Rcd 4289,4297 (1999) 

IV. COMPUTER ZZZOpen Network Architecture (“ONA”) Requirements (Applicable to the BOCs) 

:asic Requirement 
. BOC must unbundle elements of its 

network, regardless ofwhethcr used by its 
affiliated TSP, in an ONA Plan 

104 FCC 2d 958, 1064, 1065-1066 (1986), 2 FCC 
Rcd 3035 (1987), 3 bCC Rcd I IS0 (17SS),  4 FCC 
llcd I ( I  988) 

. BOC must offcr ONA elcments (Basic 
Service Elements (“BSEs”), Basic Servins 
Arrangements (“BSAs”), Complementary 
Network Serviccs (“CNSs”), Ancillary 
Network Services (“ANSs”)) under tariff 
and carrier ISP can only purchase elenicnt: 
under tarilr 

104 FCC 2d 958. 1004 (1986); 2 FCC Rcd 303; 
(1987); 3 FCC Rcd 1150 (198s); 4 FCC Rcd I 

Description 
9 Offers lSPs access to Darts ofBOC network that would be otherwise unavailable. 

. 

. 
~ . 
. 
. 
. 
. 

ONA plans are designed to offer flcxible approach that can ensure services can bc 
deployed as circumstances change. 
ONA features should also include OSS, and other features that arc either used by 
the carrier’s ISP or would be userul to ISPs 
ONA is “tecknology-ncutral” policy not prescription of a particular network 
architecture 

Requires BOC to offer ONA services on “equal acccss” and nondiscriminatory 
basis and subject to regulatory (federal or state) jurisdiction and review 
BSAs are fundaincntal tariffed switcliiiig and transporl serviccs that allow ISps IC 

coinniunicate with their cnd-user customers through the BOC network 
BSEs arc optional unbundled features that an 1SP inay require or find useful; also 
defined as building blocks lSPs need to provide service 
CNS are optional unbundled basic servicc features that a11 cnd-user may obtain 
froin a carrier to access or receivc an enhanced scrvice 
ANSs arc other features that BOCs may claim are outside of ONA but that are 
useful to ISPs 

- 

9 OSS capabilities (sci-vice order entry and status, trouble reporting and status, 
diagnostics, monitoring, testing, network coiifig~iration and traffic data collcctioii 
should be classified as ONA services 

(1988); 5 FCC Rcd 3084, .?OS7 (1990) 

-~ 



SUMMARY OF FCC COMPUTTER INQUrRY REQUIREMENTS 
PaLF 5 

Basic Requirement 
3 .  BOC must have procedures for 

nondiscriminatory installation and 
maintenance of ONA services, including 
OSS 

104 FCC 2d 958,1066 (1986), 6 FCC Rcd 7646, 
7667 (1991), I 1  FCCRcd 1388,1398 1399, 1427- 
1428(1995), 13 FCCRcd6040,6099(1998) 

Description . BOC must have procedures to ensure that installation and maintenance of ONA 
services is nondiscriminatory, requests (including trouble tickets) are taken on 
first-come- first-served basis, and that standard intervals for routine installations 
are made public. 
If required, letters of authorization prior to initiation of CNS service may not be 
discriminatory 
Resale restrictions may not be discriminatory 
OSS may not be discriminatory and BOCs must discuss their ability to offer such 
services in the future 

9 

. 
9 

V.  COMPUTERZZZONA Procedural Requirements (Applicable to the BOCs) 

lasic Requirement 
. BOC must file and maintain ONA plan at 

FCC 

104 FCC 2d 958, 1064,1067 (1986) 
. BOC must provide 90-day notice and 

obtain FCC approval prior to ONA plan 
amendment 

104 I C C  2d 95s. I068 (1986): 13 FCC Rcd  6040. 

BOCs must spccify procedures for ISPs to 
request and receivc new ONA scwices 
(1  20-day process); BOCs must honor ISP 
rcquests for NllF technical assistance to 
evaluate feasibility of new ONA service 

104 FCC 2d 958, I066 (1986); 4 FCC I<cd I .  11 - 3 7  

6086 (1998) 

(198s): 5 FCC Rcd 3084, 3091 (1990); 6 FCC Rcd 
7616. 7651 (1991 ). 13 FCC Rcd 6040.11183-84 
(19OX) 

Description 
Requires regulatory review and approval of BOC proposed O N A  plan in order to 
relieve BOC of requirement to tile a CEI Plan for each enhanccd scrvicc that it 
offers. 

Thc 90-day time period is necessary to permit ISPs to dcvelop new offerings on a 
competilive basis since without the CEI Plan, ISPs will not have specific notice 
that B carrier is ofrering a new enhanced service. 

1 

~ . BOCs must provide new elenicnts to ISPs if ISP can show (1) markct demand, (2) 
technical and cost feasibility, and (3) utility to 1SPs. The BOC must describe in 
detail the criteria that it will use in determining whcn an ISP inquiry constitutes a 
complete request for a iicw ONA service and provide an evaluation of whcthcr i t  
will provide the servicc or the specific reasons for not offcring a given service. Ir 
an 1SP finds the BOC response unsatisfactory, i t  may seek redress froiii the FCC 
by filins a petition for declaratory ruling. 
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7 .  BOCs required to file an Annual affidavit 

3FCC'RcJ 1150. 1161.11. l54(1998) 

lasic Requirement 
. BOCs required IO file annual ONA report 

1 If BOC affidavit dcinonstrates (hat i t  lacks ability to discriminate in installation or 
niaintcnance, then it may file Quartcrly Nondiscriinination Report 

6 FCC Rcd 7646,7649-7650 (1991) 

. BOCs required lo provide Semi-Annual 
ONA report 

6 FCC Rcd 7646,7650 (1991) 

). BOCs required lo file Quarterly 
Nondiscrimination Rcports 

104 FCC 2~1958. io~s- ioso .  in66(19x6) 

)escription 
Report should contain: deployment schedules for ONA for O N A  services and 
disposition of new ONA service requests and requests previously deemed 
technologically infeasible; SS7, Intelligent Network (IN), and I S D N  deployment 
information; new ONA services available via SS7, IN and ISDN; progress at  NIIF 
on long-term unifomiity issues; progress on providing ISPS w i t h  BNA, calling 
number ID and call detail services; progress on developing OSS and 1SP access to 
OSS; list of BSEs used by BOC's ISP; unbundling of new technologies. 

Report should contain: consolidated matrix of ONA services in  federal and state 
tariffs; ONA Services User Guide; updated infomation on 1 18 categories of 
network capabilitics requested by ISPs and hen' they were addressed; wire ccnter 
deployment information 

I 

I Report compares timelincss of installation and maiiitcnance of categories o f  ONA 
services to BOC ISP with that of a sampling of all customers. Report must include 
total orders, total and percent due date missed, and merage intervals 1 
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(3) .Access lo New Trtiiisiiiissioii Services tin(/ Ciipuhilities 

(A) Air ISP i71try requert iii wriiiiig rhc i t  ( I  BOCproviik uccess f o  iiew network 
iriinsi~ii.s.sioii wrvicrs iriii! ciipcibililies on just, rensoizcihle c i r i r l  
iioiiiliscriiiiiiiciior~~ rules, ierins, citrd coiiditioiis. 

(R)  Where [lie ISP iiiuh-cs siich t i  i-ecrsoiiuhle requesi. the BOC shall ofer  siiclz 
t r i ~ ~ e s s  wiiliiii 90 (lirq's, ioiless the Coinininion mtends such time where the 
UOC', upoii petilioii. ilrwmistrutes gooil cctzise. 

IC) 7 % ~  HOC'.rholl h m ~ e  1.i tluys io rcspoizil in wvitiizg to llze requesting JSP, iiizil 
such response siiul/ il.scrrhc ciliiel-: 

Ii) 

(ii) 

hou llie LIOC Ic,ill ofer t h e  requested access within 90 
tliiys of i l ie  reqiresl: or 
ihe specijic husis fo r  the BOC 's position thcit the requeslcd 
iiccess is riot rechiiicall~. feiisihle or eeoiiomicully 
reusoiiii hie. 

(4') 

tririisiiiissioii 01, telec,oi~iiiiutiiccliiioiis coinponenis or lines. switchiiig u r d  routiiig 
coiiipoiieiits. orderiiig mid operiitioiis siipport sq'slems ("OSS '7, signtiling. and oiher 
rirtwork Jiriicrioiis oi-/ciiliirc,s. 

Kbps in 111 1eri.sl oiie tlirecliou. 

Dcfiiiiiroiu For piiiposer of iliis suhsecrioii (c j :  
"Trcriisi~ii,~sioi~  service.^ i r i d  ccipcihilities " shcill include, without liinilatioii, the BOC's 

"Hi'yh-speed ireiwoi-k " i i ieuiis i i  iieiwork oferiiig trcinsniissioii rules of more t h m  200 

Pl-oiiused N t w  Kii le  For Eiiforceiiietit Oj'lSP Ai,cess $1.737 

91.737: ISP Coinpluiiits Regutding Rule Section 64.702(c) 

( t i )  1'Vhei.e u coiiiplciiiii ullcges it violation of FCC Rule Section 64. 702(c), ihe followiiig 
ucitii~ioiitil p r ~ ~ c ~ ~ d ~ i r e s  sholl also upp'ph,: 

(1) 111 Its Aii,s\wr, i l ic Defiiicltiiii sht i l l  slate clecrrly uiidpreciselj> all ii$oriirulioii 
iii i1.s posstwiuii, iiicliidiiig L L r t i r  coip1pilcztioii.y (u,, records of OSS coilfigurutions, 
oi&viiig proctwes, (liilu oil sprcijic ortkrs or mciiiilennnce records, etc.). und proiiitre 
c i n r l  s e i v  on Coiiiplciiiiiiiil ( l i d  the FCC all such iilforimtion, i n c l ~ l i n g  copies of al l  
coiitrcrcl.r or orritiigeiiieiiis Jo f higii-speed network ti-cinsnzission services mid cupizbililies, 
ilicit inuj' he relcvuiit io the alleged violirtioii ofFCC Hide ,$ 64.702(~). 

(2) Ifthe BOC' has noi rnuintaititvl recoi-tls or olher diirii for the Blrreuu lo  resolve 
/ I i l l > .  ihe  trlleEccl violnlioii of FCC Ride ,$ 64. 702(c) or ifit  otherwisefilils toprotlure szrck 
cluiiz iii iis Ai i s l cw ,  [I icvi ilii'rc .chnll he ( I  rehuliuhle presuinption in the ease lhut the 
Coiiipluiiiuiil hiis esstahliskeil the ii&& violatioil of FCC Rule 6 64. 702(c). 
coiiipi~iiiiuiii i i i q  rcyiest bl. iiioiioii filed within 10 &ys after the BOC yy Answey 
oi-ilcv ti i t i f such ci rehirituhle presuinption e,xists iii the case; the Blueall shall issue uii 
order gi-iultiiig or r l cq ing  siiclt inotioii witliiii 10 dciys alter the time forfiliiig ofthe 
BOC' k oppositiou to the roi~ipluiiiuiii 's motion. 
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(11) A//er the I J - d q  tesponseperioil h r r s  eliipserl urirler FC'C Rule $64.702(~)(3), llre ISP 
/mi> j l c  LI t.oinplaint with I I I C  FCC coirerning the BOC 's compliance wi lh  iu "new service " 
Oh/i&'O/i<Jll.Y. 

(c) E~xrepi fu coniplirinl nlleging n ~.,iol~~Iion of FC'C R d e  9 64.702(c) is Liccepted for 
li(indling on [lie Accelertlterl llockel. [he Coniniission shall issue Li written order resolving 
i i i i l j  roniplainl iilkgiiig i i  iiolation oJFCC Rule ,$ 64.702(c) nilhiti 180 ctilrtitlur days from 
iclicw s i r r l i  coinpfLziii1 is o c q v e d  . .  f i r  filing 

EXPL.AN.4TION 

This rule is proposed to slreamline regulation of the former Bell Operating Companies' 

("BOCs"') u ireline broadband services under Title 11 of the Communications Act consistent with 

the public interest. Thc proposcd rule presents a significant streamlining of the various and 

son1 C I  i lies o vcr lap pi iig Ti t I e I L C.'oinpirer I u q u / p  ob1 i gat i ons for broad band (advanced and/or 

high-speed) services that currcntly apply to [ l ie BOCs, i~~cluding  all affiliated BOC providers of 

teIecoininu~iications. The proposal supplants the current Coinprtler Inquiry obligations for BOC 

L\iieline broadband seivices, scl forth in niyriad FCC orders and precedent, wlth a set ofTitle I1 

rtilcs llial arc deregulatory, siniple, f lexible and enforceable and that establish clear access for 

infcmmiition sewice providers ("ISPs") to BOC advanced services and networks to enable ISPs to 

pro\ ide a diversity of compelilive information services Lo the public. Further, lo assure 

cnforccmenl of these streainliiicd access obligations, the proposal includes new procedures, in a 

nc\v FCC Rule Section 1.737, described below, for handling ISP formal complaints against 

BOCs. Under lhe proposed slrca~nlined Title I1 rules, 1SP access to the wireline broadband 

transmission components of the BOC networks would provide the essential framework for a 

vibr;inl information services market that will, in  tu rn ,  lead to a number of proven consumer 

bcnefils, including robust price and service competition among BOC-affiliated and uiiaftiliated 

ISPs, cmti i ix  innovation, diversity and dcmand Tor broadband services. 



Under this approach, thc Commission could eliminate for wireline broadband services 

ctirrcnr FCC rule seclions 04.703(c) and (d) aiid the particular requirements set forth in the 

(~‘o/ i i lu i / r r  Iiii/uiry precedent, and adopt instead a simplified FCC rule section 64.702 (c)( l)-(4), 

scll ing forth BOC Titlc 11 obligations in a simple, comprehensible and slreamlincd manner 

More specifically, Ihe proposed rules would climinatc for wircline broadband services a variety 

olspeci fic C‘oiiipuler 111 aiid C~’oiiipurcr I1 ObiigaTions, stated in various FCC orders, including 

certain Comparably Elficieiit Inteicoiinectioii (“CEI”) obligations, such as the nine CEI 

paranictcrs; Open Network Archilecture (“ONA”) unhundling obligations; CET procedural 

obligations, such as CET plan inaintcnancc, reporling, and web-posting; ONA plan maintenance 

and Iprior FCC approval for ONA plan chaiiges; reportingifiling obligations such as the Annual 

ONA Report, Scmi-Annual ONA Report, Quarterly Nondiscrimination Report, and Annual 

Officer Aflidavit; obligations to lariff the Coiipdler /// basic service elements (“BSEs”) and 

basic service access arrangements (“BSAs”); and the current rule section 64.702(c) regarding a 

Coiiipulw I /  scparale subsidiary 

1. NEW SECTION 64.702 ( C )  

Proposed Title II ISP Access Rule: New Section 64.702(c) (1)  

$ 64. 702(c): Eric11 Bell Opcnrliiig Coiiipuiij’ (inrlzirliiig U I L ~  mffiliale~(~iereinL2fte,. “BOC’I s k ~ d l  
p ro ide  ( icwss ro iis high-sped iidiL,iwk to enliriiiced m(i informulion service providers 
(“ISPJ. ‘7 in /he following miir~ner: 

/S/’.c, diether n// i l ialet l  or iiiioJJliii!ed iill ? f i l s  high-speed itelwork transmission services and 
c~ip t ih i i i~ i~~s  011, just, retrsontihle iintl ~~o~~iliscrin~iricrtor?; Y ( J ~ ~ s ,  ferms, c i t d  conditiom Such 
ofleriiigs s h l l  he sepiimtef,-oiii uiiy other BOC services, i l~cbrd ing  enhunced or informatiotz 
.Y O ~ i C C S .  

Explanation o f 6  64.702(c)(l): 

( I )  ,lcress Io Truiisniissioii Services und Cupubilities E L ~ I  BOC s l~c i l l  ofler to 011 

The proposed Title 11 rule is inlended to take a broad and “bright-line” approach for all 

ISPs to havc access to thc same Ciiticlionalities of lhc BOC wireline broadband networks, 



including installation and maintenance of such functionality, whether used by unaffiliated or 

arfiliated ISPs. The rclevant definitions in new 4 64.702(~)(4) make clear that associated 

rtinclions for ordering, repairing and/or signaling continuc to be a key component Tor competition 

ainong lSPs and for rapid deliloynent to the public, and thus the proposed rule ensures openness 

of the BOC network, as well its associated functions, systcnis and databases. 

build in^ on thc corc Titlc II obligations of Scctions 201(b) and 202(a) of  the 

Coiiiriititiicatiotis Act barring discriminatory and unreasonable practices, this rule would ensure 

t h a t  the BOC‘s providc lSPs with access that is not only reasonable, but that is also equal and 

nondiscriminatory with the treatment and ~ C C C S S  the BOC provides to its own ISP operations and 

to other lSPs for broadband scrvices. Thus, for example, if a BOC-affiliated or preferrcd ISP has 

access to clcclronic OSS, databases, or other systcnis, then the BOC must cnsure that competing 

lSPs Iiave substantially eqttivalcnt access. Further, consistent wi th  notidiscriniination, if BOCs 

collociite infomiatioii service cquipmenl of affiliated or prcfcrred ISPs, the BOCs would inipute 

reasonable transport costs in a manner siniilar to rninimizalion or transport precedent. In gcneral, 

the FCC’s Title I1 precedent, including inforniation services precedent, would inform the 

Coinmission’s interpretation and enforcement of thc new rule. In this way, all ISPs will have 

nia-iiinum oppot-[unity to compctc and maximum inccntive to create high quality, low price and 

valuable scrviccs for consutiicrs. 

As the BOCs introduce ncw broadhand services, they must also reasonably offer access to 

con~peting lSPs and continuc 10 orfer services relied upon by lSPs and their customers. ISPs, lor 

esaniplc, h a w  deployed subslantial high-speed information services to the public relyin2 upon a 

dcdicated and reliable conncciion for the ctisloiiicr, and i t  would hc unreasonable, and a rule 

uiolation, for the BOC to discontinue or degrade such services. 



Proposed Transparencv Requirement: New Section 64.702 (c) (2) 

(2) Triinspcirency 
(A)  Wilh respeci 20 the iules, ternis untl conditions ofthe nelwork lraiisinission 

sc,rvice.s i inil  ccrpiihiliiies iisccf hi, or mciile nvailuhie lo uny ISP, each BOC 
slfllll: 

File (in iiiterslnle f w f f  with tlie Coni~nission de.rcrihing 
such r i iky ,  lerms, und condirions; or 
fosl  on izs publicly nvuilahle lnlernel wehsize, iii ut i  

uccessible cind eusy 10 rrnrlerszund fornrul, current und 
sperific iifonniilion describing such rates. ternis trnd 
contliiior1s. 

( I )  

( i i )  

(B) lJ (1 BO(' o i ~ e r s  into uii indivitluiil cotitmct with a n  ISP for high-speed 
network tronsmission scri?ces mil ctiptrhilities, then zhe ROC sl iul l  iuriJf or 
posl on i1.7 prihlic/,, uviiilohle Iiiternet izehsite, in an uccessihle unil easy to 
i r i i ( l i?rs t~ i i i ( l~) i~ i i i~ i~ ,  tIie,folloiviii,y iilfornitition: 

(I)  

(ii) 

(iii) 

/lie ~erni  (including renewiil option) oflhe contrcict; 
t i  description oj'tlie high-speed nelwork trun.wission 
servicc,s irtiid ciipahili/ies proviileit under corilract: 
rnininirini volinize coiwnii~ments andprice for euch of the 
high-speed nefivork wansniission services and cupti bilities, 
11s well  us i,olimie rliscoutzls; nnrl 
iill olhcr rltrssc~cations, terms orpructices uec t ing  the 
c.orilrurt rule. 

(iv) 

(c') Each BO(' sl i t i l l  provitlc ath'uncc iwil len notice 10 cillpurchosifrg ISPs, 
iiicludiiig iioiicc bj> emuil. o/ c r i i j ,  clitrizges 10 the rales, terms. iind rondifioiis 
of uny of 11ic BOC's higli-speed neiwork trutismission services untl 
cupirbilitic~s. Iii rhe eveiii the HOC seeks to disconliizue m y  service or 
cupuhiliiy used by iiii  ISP, such w i l t e n  nolice shnll be Plot less Ihan I20 clays 
prior io Ihe proposed rlisconfiiruance 

Explanation o f  6 64.702(~)(2): 

This subsection o f  thc proposed rule would streamline Tor wireline broadband serviccs the 

Cbn~p~iicr / I  and C'ompiiter I / /  requiremciils that BOCs tariff (with the Commission and/or state 

regulatory agcncies) the elements of the broadband services and instead proposes an alternative 

approach to transparency. At thc same lime, BOCs would still be required to provide service to 

ISPs, including affilialed ISPs, on rates, tcrins and conditions [hat are transparent and publicly 

availahlc for dl Is!' custonlers and compclitors. This rule does no( restrict the BOC's ability to 

I'AGF 



cstablish broadband rates or tcrms that are nobel or tailored to the needs o f  specific classes of ISP 

cusioniers, sucli as low-volunic or high-volume arrangcments. 

(Jndcr Ihc proposal, the BOC may choose whether to use cvisting FCC tariffing processes 

for BOC wireline broadband services or to web post rates, terms, and conditions, similar to the 

way that FCC rtilcs rcquire nondoininant interexchangc carriers to webpost their rates, t e r m  and 

conditions. SCT 47 C.F.R. $ 42.10. The rulc also malm clcar in subsection 64.702(c)(2)(B) that 

i n  tlic cvent the BOC cnters into an individual case basis contract with any ISP for high-speed 

network transmission services and capabilitics, it must continue to make public h e  basic 

paranicters of such contract, consistent with requircnients govcming contract tariffs today. See 

47 C.F.R. 4 61.55(c). The rcqiiireinent ofprior notice i n  subsection 64.702(~)(2) to existins 1SP 

ctisloniers will  ensure that ISPs arc providcd advance infoonnation should the BOC intend to 

inakc changes to [he services upon which thc lSPs and their customers rely. In addition, given 

that lSPs have deployed significant high-specd information services to the public relying upon 

BOC services and capabilities, this rule would i.equire 120 days notice for discontinuance, to 

allow the ISP to  rans sit ion reiisonahly to a ncw service or to request continuatio~ o f  (he service 

pursuant to subsection 64.702(~)(3).  

By its operation, the rule would require the BOC to incet all of i ls  safeguard obligations; 

i n  thc case of a rule violation, the Commission would have aulhority to order any cquitable or 

cornpensalory relicf, as ii deems appropriate to rcrnedy the matter. 

I'ACL I 



(B) LVlilcre tl7e ISP ii i i ikes S z i C h  a reusorinhle reqtiesl, the BOC slirill offer such 
I I C C ~ S S  witliiii 90 ~ L I , V S ,  urr1e.c.s h e  C’oi?ii?iission exlends such rime where the 
SOC irporr pefi/iori, den~oiistv~ites good cuuse. 

iC) Thc, BOC slrcill /?Live 15 d q s  f o  respond in wriliiig to the requesting ISP, om/ 
sirclr vespoirse slicill tlescrihc either: 

how [lie BOC wil l  off& lhe requested access withiti YO days of lke 
veqiresi; or 
tlie specific hrrsis fbr the LiOC’s posirion lhul Ihe reyueslecl cicccss 

is i io/  iecliiiicrrlly feasible or economically reiisonable. 

(1) 

(ii) 

F,xplanation o f  6 64.702(~)(3): 

To proniolc full and robust wireline broadband information services competition, with its 

proven a n d  clear coiisuiner welfare benefits, the proposcd rule ensures that as new scrviccs, 

capabilities and functionalities emerge, consistent with the evolution of  technology and network 

design, ISPs havc continuing access so that they can provide innovative broadband information 

scrbiccs to thcircustonicrs. Thc rtilc would also enable lSPs to continue using services that the 

BOCs may seek lo discontinue for their owti ISPs by requesting such access as a ‘hew’’ service. 

Once the BOC provides a service pursuant to this subsection, that service would be offered 

pursuant Lo llie krnis o f  subscctions 64.702(c)(l) and (2), requiring just, reasonable and 

nondisci-iminatory rates, [erins and conditions and transparency, to allow all lSPs to avail 

thei i iselves ~ ( ‘ t l i e  oflering 

The proposed rule would elilninatc for wireline broadband services the soinctimes 

complcx and cumbersome ONA process, wliicli includes ONA plans, ONA plan ainendments, 

thc Annual and Scmi-Annual ONA Report, and similar specilk requirements that are related to 

tliesc obligations. The proposcd rule would also eliminate for wireline broadband scrvices ONA 

repo1.li11g and other ONA safcguards and, instead, require a simple process for service requcsts, 

with inarkelplace negotiations and cnforceable ISP rights oraccess. 



The ability of unaffiliated ISPs to introduce new information services depends on their 

ahility to obtain access arrangenicnis that are otherwise not i n  use specifically by the BOC TSP. 

While this \vas a cciitral tenet oCthe ONA proccss, thc proposed rule greatly simplifies for 

\vii.eline bi.oadband sciwices the former process and rcgttlatory franiework. Third Coinputer 

/rrqirii:i., Report and Order, I04 F.C.C. 2d 958, 1064-66 ( I  986). TIILIS, ONA plans, amendments, 

reporting arid record keeping Lire not the focus o f  the new approach. Iran ISP makes a legititnatc 

rcqucst for a ncw wirclinc broadband service or capability, however, then it is vitally important 

for 11ic BOC to offct such access i l l  an expeditious manner, since otherwise new broadband 

information services will not reach thc niarkct and, equally iniportant, the BOC ISP could 

strategically limit 01- delay its use of  services or capabilities to prevent competitive new 

broadband services liom reaching consumers. Under this rule, the BOC would be required to 

rcspond to ISP rcqucsts for ncw wireline broadband service transmission services and 

capabilities with reasonable rates and terms of service. The righl to request and, if necessary, 

follow up with an enforcemcnl action would cstablish a ~nininnum of  regulation and an 

enforceablc right for the introduction of creative new information services to the American 

public 

Proposed Definitions: New Section 64.702(c) (4) 

(4) Llefiiritions For prposes  of this suhseciioir (c): 
"Tronsmissioti services U l 7 d  ccipuhililies " shall inclt& wrthoui linlittztiorl, lhe BOC 'S 

/roti.suiissioii or /elecoitiiiiiiriir~ilioirs coinpoireills or lities, swiiching u r d  rouiing coiizponenls, 
ortlering ~ i i i t l  opeimiioiis support >:);steins ("055 '7 ,  signding, a/zd other networkfui7ciions OY 
jeiltllres. 

"High-speed network" iiicL/ris i i  iielivork oflering irunsmissioiz rules of inore lhaiz 200 
Khps i n  (11 lerisi orre rlirertion. 

Explanation of 6 64.702(~)(4): 

The definitions o f  thc proposed rulc are designcd to encompass for wireline broadband 

ofrerings the type o f  ~uiicrionalities. serviccs and capabilities refercrnced throughout the 



Conipuicr Inquiv  proceedings, including runctionaliry necessary for TSPs to provide broadband- 

bascd scrvices to consumers such as OSS and similar capabilities. The definitions are preniised 

on the principle that access is only viable if i t  can be used efficiently. The definition of "higli- 

specd network" ti-acks the definition previously adopted by the FCC. See 1tiquiiry Concerriing the 

De/doi~ineni ofAtlvcinr~etl Telecoiiiiiziriiiruriotis Cupuhililies, Third Report, 17 FCC Rcd. 2844, 11 

7 (2002) (As i t  lias done in prior reporls 011 advanced services, FCC adopts "the term 'high 

speed' to describe scrvices wilh over 200 kpbs capability in at least one direclion") 

II. NE\V SECTION 1.737 -ENFORCEMENT 

Proposed New Rule For Enforcement of ISP Access Rule ~ 6 1.737 

$1. 737: ISP Conipltrinrs Regurtliilg Ride Sedioii 64.702(r) 

i i d~ / i l~onu /  prow(hrrc5 shull ulso U.lJp(y; 
(u) JWierc u complain/ ulleges u violutioir of FC'C' Rule Section 64. 702(c). thefollowing 

( I )  111 its ilnswcr, the Defcntlunl .sIiaII state clearly r i n d  precisely all 
injorinuiion in i ls pos.wssion, inclurling tlultr conzpilutions (including records of OSS 
coiifigururions, order processes, datu on specific orders or ni~iinfenance records, high- 
speed neh.vork Irnnsmission serviws nrid capu hilities deplo.ymeiit, etc.). andprod~~ce  and 
serve on Comphinunt urd /he FCC all such informution, including copies of all 
controrts or rirmngetiierrls for high-speed network iransmission services und capabilities, 
 hii it InqV he relevnni to the ullqetl  violutiorr of FCC Rule ,$ 64. 702(c). 

rcsolve jiillj ihe ullegcd i.iolution oj FCC' Rule J 64.702(c) or i f  i l othenvise fails to 
prodlice such datu in 11s Answer, then there shall be u rehLiltublepresiimption in the case 
thul ihc Compluiriurit has cstuhlislietl the ullegetl violation of FCC Rule $64.702(~) .  
Con~plri innn~ may request by nlotionfiletl cvithi/z 10 duys c$er the BOC k Answer un 
order that suc.11 n i-ehiittuhle presIi,lzptio,i exisis i l l  the ruse; the Bureau shall issue an 
order grrrnliiig or cleriying such motion within 10 du js  (Ifter the time for filing oftlie 

(11) 4$er ihe l j - ~ k g  respome pcriud hus clupsecl under FCC Rule ,$64.702(~)(3), the 1SP 

(2) r t h e  ROC' hus no1 niuin/aiued rec,ortls or other d u ~ i  for  the Bureau to 

BOC i #ppo"ition io I l I C  colnplu;nulll '.$ n1otiot1. 

miyJ1e ( I  coinplninr w i ~ h  the FC'C c.oncerning /he BOC 's compliance with its "new service" 
ohlI,~ulions. 

(c) E,ycepi fu c~ompltiinl irllegiwg u r,iolritioii of FCC Rule 2'' 64. 702(c) is uccepled for 
l /~ / t~ ( l l i / l g  on the Acccdrrutetl Docket, Ihe Coniinission shall issue LE written order resolving any 
coiiipltrint cdlcging u violatioti oJFC'C' Rule ,$ 64. 702(c) within I80 calenrlar cktiys fro,,? when 
S L I ~ I I  coniplilini is i i c c e p i e ~ ~ ~ o r . ~ l i i i ~ .  



Explanation of 6 1.737: 

The proposed rule would facilitatc significant streamlining of the various Title TI 

( 'o i i ip /er  / I  and Computer Z//obIigations, as cxplained above, by providing ISPs with effectivc 

eiiIhrceinent in coinplaint actions when significant BOC misconduct has occurred. As a Title II- 

based rtile, Scction 208 and existing FCC and judicial precedent would remain rclcvant to 

detemiine what is just, reasonablc and/or nondiscriminatory under the Communications Act. 

The proposcd rule reflects thc fact that due to ISP reliance upon the BOCs, the BOC 

co~ i t~u l s  much of the infomialion relevant to a fair and accurate determination of a$hether a nile 

violation has occurrcd. It is the BOC that controls the OSS systems, maintenance records, 

coinfiguratioiis of systems, and access to the transmission componcnts and capabilities, as well as 

the ability to modify thosc thiiigs Tor its benefit. Typically, the ISP does not have access to this 

in  rot-malion, especially i n  cascs where discriminatory practices are alleged. To address this 

disparity. various Conipuler /trqu&;v obligations imposed scveral reporting and certification 

obligations to ensure nondiscriniination and transparency by the BOC. The proposed 

tlci-cgulatory approach, however, eliminates for wireline bi-oadband services BOC reporting and 

similar obligations. Instead, to enstirc the effective administration ofjustice, the protection ofthe 

puhlic interest, and to avoid the potcntial lor pre-litigation evidence destruction, the BOC is held 

responsible lor producing all necessary information to resolve any complaints that may arise. Tf 

the BOC cannot do so or has chosen record niaintenance or retention systems that are inadequate 

Tor the Commission to resolve the dispute, then thc burden is placed properly on the BOC lo 

dcmoinstrate that no rulc violation has occurred. This limited shirt orburden is consistent with 

FCC and judicial precedent i n  cases where the defendant has failed to produce evidence within 

its exclusive access or control that is necessary for adjudication of the dispute. FCC rules and 



precedent are wholly consistcnt with this approach. Cy 47 C.F.R. 4 64.1150(d). See also, I n  [he 

Mo/irr-  of IVorldCoirr. / n c ,  Order, DA 02-2569 (rel. Oct. 8, 2002); In h e  Mcr~er of 

/17i/~Ict?ic~ii1~itIoii oftlie TeIe~oi7ii7iiit1i~~itioiis Act ofl996, Amendment of Rules Governing 

Pr-oc~etlirr-e.~ lo Be Followed M.%ett Fornml C‘oinploinls Are Filed Agciiiist Common Curriers, 

Report and Order, 12 FCC Rcd. 22497,lI 278 ( 1  997); In re c‘onipluiiil oJL. Douglas Wilder and 

hlorslierll C’olenrcin Agiiinsl Sldioti WRIC-TV Peiersburg, Virginia, Further Discoverv Order, 12 

FCC Rcd. 4 I I I ,  1127 ( 1  997). Indccd, Part 42 of the Commission’s rules requiring carriers to 

retain certain rccords, 47 C.F.R. 4 42. I el see/., “was established to ensure the availability of 

caririer rccords needed by this Commission to meet its regulatory ObhgdtiOnS.” Iiz the Multer of 

Kci’isioir o fPai ,~  42, Rcporl and Oi-der, 60 K.R. 2d (P&F) 1529, 11 2 (1986). 

I n  addition, liecause expericncc has shown that cnforcernent delay can eEfectively become 

3 dcnial of access in  the rapidly moving broadband inforination services arena, the rule would 

require resolution ofcomplaints wihin 180 days. For the same reasons, i t  is assumed that the 

Enlorcement Bureau would makc more liequent use of the accelerated docket process to resolve 

cases of ciifoi-ceiiient o f  the I S P  access rulc. 


